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APR 25 i85 .

FPrancis 2, Gorman
Vice President & Cenersl Manager

Port Autherity Trans-Hudson Corporation
One ¥orld Prade Center :

Yew York, Wew York 10048

Re: Duane Harine Salvage Corporatien ¥Facility
Perth Amboy, Few Jersey ,
Peministrative Order Xo, I1=-CERCLA~S0102

Dear Mr, GCormang

This letter will serve as a formal response to a petition of

the Port Ruthority Trans-Rudson Corporation (PATE) for withdrawal
of an administrative order iszued on December 4, 1984, by the
United States Pnvironmental Frotection Rgenmcy (®PA), In this
order, and in subgsequent revielons of this order, EPA directed
PATH, teogether with 54 other nared respondents, to unldertske

an fmmediate removal action to clean up the Duane Harine facility
referenced sbove, Ovane Marine i{s an atandone? hazardous waste
dieposal facility., The Comprehensive Enviroamental Response, .
Corpensation, and Liability Act of 198¢ {CERCLR), 42 U,.S.C.

89601 et sen,, anthorigees EPA to issune cleanup eorders to perties
identified as ocenerators of hazardous sebstances which were sent

to the facility for disposal,

In a letter date? December 18, 1984, and n subseguent telephone
conversatione and supplemental correspondence, PATH, throuch ite
attorney Rarry R, Parr, based {tg retition for withdrawal of the
order upon the argument that Pea shovld exercise {ts prosecp-
torial discretion ie PATH'g faver, just as PPA had exercised its
discretion in choosing not to mame the ¥ew Jersey Department of
Fovironmental Protection (RIDFP) ag a party to its orfers, even
though hagardovs waete menifests indicate that WIDEP, like PATH,
generated hazardous waste that was sent to the Duane Marine
facility, |

PATH has argued that EPR ought to treat PATE and NIDEP in exactly
the same manner because PATH, like RJDEP, 18 an agency of the
State of WNew Jersey ané, as a matter of comity, PATH ought to
receive "all of the privileges and immunities of the sovereign

it represents.” : :
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EPA is not persuaded by that argument. In the first place,
EPA's decision not to name NJDEP was not based on the issue of
sovereign immunity, but, instead, was based on the fact that
EPA and NIDEP share a common mission and work together on

the same problems. Moreover, WJDFP had already expended
considerable funds on monitoring, sampling, and analysis of
wastes from the Duane Marine site, between 1980 and 1984,
Finally, BIDEP at this time contemplates using its resources
for ultimate remedial work at the Duane Marine site.

These facts, which all pertain to EPA's and WIDEP's shared
mission to handle matters pertaining to hazardous waste in
general and the problem at the Duane Marine facility in par-
ticular, are the facts upon which FPA's exercise of its
prosecutorial discretion was based.

Because none of these facts pertain to PATH's situation, and
because notions of comity, sovereign immunity, or of a compact
between Wew York State and the State of New Jersgsey are not in
any way related to EPA's decisions concerning the Duane Marine
matter, it should be clear that there is no basis for with-
drawing orders as to PATH, '

Accordingly, EPA will not grant PATH's request, FPA stands

by its original decision to name PATH as a generator respondent,
based upon records that indicate that PATH generated hazardous
wastes which were sent to the Duane Marine facility for disposal.

Sincerely,

Christopher J. Dagoett
Regional Administrator .

cc: BHarold K. Barr, Esaqg.
Gerard Burke, NJDEP

bec: william J. Librizzi, 2ERR
cco !
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